CROSS-EXAMINATION

“In the case of one who will not speak the fruth against his will. The greatest
happiness in an examiner is fo extort from him what he does not wish o say
and this cannot be done otherwise than by questions which ssem wide of the
matter in hand; for fo these he will give such answers as he thinks will not hurt
his party and then from various particulars which he may confess he will be
reduced to the inability of denying what he does nof wish o acknowledge .7

Quintillian (42AD0 — 118) Institutes of Cratory

Introduction

fionk

it has been said that it would be extremely foolish to prefend that Lawyers

excite nothing but respect and admiralion from the public

/

Some occupations set out (o please everyone whereas unless the Lawyer is
H

extremely naive he does nol. In every quarrel there are at least two sides and

in every adjudication there can only be but one successiul party.

r the faint

hearted but it is important to remember that the English style of justice

e
"Wﬂ

The art of cross-examination particularly in difficull cases is not fo

inherited here has pemitied the right of a person 1o be represenied in the
Courls and the role of the advocaie fo represent him in certain forms has

veen recognised since at least 1200AD.

That right has not been universally approved of and has been met with a

§

cordial dislike from a percentage of laymen and newspapers ever since.

As Du Cann opines in the Art of the Advocate it should be rememberad that in

the Peasanis Revolt of 1381 more éaﬁg@@ and Lawyers were killed than any

other single class of person. Be that as it may, you should take pride in your
occupation it having ;r%s’*’ itsell over countless cenfuries ¢ be a noble

profession without which liberty would be unknown.



White settlement commenced in New South Wales in January 1788.
F
However, it was not uniil 1839 that criminal trials as we understand them

today were enacted in New South Wales.

From the 31 Cciober 1839 all jury trials in New South Wales were heard by a

civilian jury of twelve and this applied to all Courts.

Cross-examination from that date is recognisable as being almost identical to

fi}

the provisions applying to cross-examination foday.

i

Cross-examination is the process whereby you seek:
a To test the veracity and accuracy of the evidence in chief, and
b To elicit from that withess any relevant facts, which may be favourable to

you and your case,
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sramount importance (o establish in advance of
commencemeant of your cross-examination o know where you want to go —

vide — it is "beffor fo understand a jitfle than fo misunderstand a lof — Ansiole

Mo ussful cross-examination will be achieved without thorough preparation.
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but fakes i any relevant and
related malerial available, subpoenaed wmaterial, conference notes,
statements and notes taken with potential withesses. One is not fo know
s level of experience at this talk fast today and it will be self
evident that some of what | have to say may well be trite.  However, having
said that there is no substitute for preparation, the issuing of subposenas and

the appropriate spplication of Discovery — these aids are invaluable fo your
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preparation generally and should be carefully considered at all stages during
your client’s pasgsage through the Legal System.

What follows is that you must have a delailed knowledge of Case Law,
Legislation and the Practice and Procedures concerning Subpoenas,

Discovery and Notices fo Produce efc that require other parties or related
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ersons fo ihe proceadings io produce documents or things for your

inspection.
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You must also masie
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Interest Immunity and the

verbiage and tactics employed by those who file Affidavitls and other
documents that appear at times 1o allsge identical problems and disasters if
certain information is to be provided to you — again there is no substitute for

hard work in the mastery of dstail.

When you are dealing with the cross-examination of Police Officers or the
issuing of Subpoenas o the Police Department you should refer consiantly
until you have mastered the detail to the relevant rules and guidelines

governing Police behaviour and the requirements of their office.

When vou issue Subpoenas you should fry to disclose a legitimate forensic

purpose concerning same and reference should be had to at least two
L2

authorities :fsaf?zgig R v Salearm (1989) 16 NSWLR 14 and RTA of New South
(20

Both these cases will be of assistance fo vou in dealing with such issuss as o

what a legitimate forensic purpose is.
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Examination of CCTV, photographs, videos and writfen plans should also be

inspected o aide your preparation.
A View of relevant scenes involved in the case should be carried outf and you

should gamer as much information as possible from careful and detailed

conferences with your client and all potential withesses.



For my part the use of a video recorder for your own use io assist your
memory at any View is an exiremely helpful ool particularly where there is a
lengthy time span between the Committal and Trial

145

Yhether to cross-examine at all

Firstiv

Well then, once vou are adeguately prepared you will have to decide in
consuliation with the client and any other Lawyer involved in the case whether

it is really necessary fo cross-examine any witness in the case at all.

Obviously your preparation will render that decision all the more simple if you

are properly prepared.

Many ﬁégaeai es do not in my view take the time and sometimes considerable
effort in making meaningful and comprehensive Submissions to Magistrates
pursuant to the provisions that flow from S.91 of the Criminal Procedure Act

1986. Unforiunately, there has been a practice that has arisen that such

Submissions will not find favour and that one should “keep one’s powder dry”

Most Magistrates if fully and comprehensively taken to the reasons why a

cross-examinaiion of a withess is needed, will if ¥ is based on a firm

Soeend o P 5z FENFPTIIL S S 2, “ £ oo Log ks 5 -, 1 g b
nstances will aven DErmil e Cross-axaminaiion ol vicuims whers such oross-

Az a guide when making Submissions In writing and where there is no
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statements should be brought to the Magistrate's attention and in some
instances where your client is not prejudiced and in many cases that is
demonstrably the case, the Magistrate should be informed in basic terms what
your defence is, thus, providing the Court with & more fulsome picture of the

important issues that are going to be before the Court.

ﬁ?

Benefit can be had by the inspection of a second reading speech of the

govermnment of the day when issues concemning & $.81 Application were

brought before Parliament,
It is your job to take the Magistrate to all these matters — do not assume that
they will know absolutely everything about the Legislation and the Case Law

or that they will not weicome vour assisiance.

However, vou should explore fully with the Prosecutor before such

submissions are required, the prospect of an agreement.

Such agreement is more readily entered into where you expiain concisely and

fully the pur rpose of your proposed cross-examination.
Secondly

inform the dlient of the reasons why you are proposing to fake a cerain

ety

course and inform them of the conseguences of basically allowing some

5 ()

ts fo be admitted without challenge.

There are so many variables as to whether vou should cross-examing or not

v Wakely (1990} 93 ALR 79, In that case the High Court held that the limits of

cross-examination are not susceptible of precise definition, for a connsction



between a fact elicited by cross-examination and a fact in issue may appear if
at all only after other pisces of evidence are forthcoming. The Courl went on
to say there is no test of general relevance, which a trial Judge is able to
apply in deciding at the start of cross-examination whether a particular

nost effective cross-

ey

guestion should be aliowed.  Indeed some of the
examinations have become by securing a wilness’ ascent o a proposition of
seeming irrelevance.

A thorough understanding of this case will be of considerable benefit o all

cross-examiners,

Style

it is axiomalic that each person will have a different style and presentation in
the way and manner that they cross-examine. Each person has a different

Py

sounding voice, different body languags and appearance

€

Thus, no specific presentation covers all; you should never ever copy a

particular sivie of any other advocate experienced or ctherwise unless you

feel quite comfortable doing so. Even then vou should try to evolve your own

techniques, which should combine vyour observations of others, your

conversations with others and your own perception of what is best for vou.
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'he application of certain principles are apposite as general guides only:

eep your voice up at a medium level

so everyone including the Court Reporter or sound monitor can hear

o

¥ & PPV M. ) - . PR B U W g S
Do not have your head %a@@;&%é or buried in your Brief. Keep your head up

facing the witness — if you need to look at any particular document when

pardon me for a moment?” and then find what you are looking for;



documents o your eye level and it

i
e

here is a lectern in Court then use it ~ the height of the lectern brings

allows reading of them whilst upright
and it also permits more structured freedom of the use of your hands and
arms. It algo provides a secure plaiform for your papers when they are
opened or put fo one side and according 1o many studies on the subject

presents a more authorifative and dignified method of asking questions;
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d When you ask questions use ;"}i? 1, concise, direct words that are capable

H

of ready understanding.

“’ﬁ

This plainly is not always easy when dealing with expert wilnesses. However,
preparvation will provide you with considerable background and knowledge of

the expert's field of experti

Too many advocates shirk the hard and long reading hour,

L]

gaining essential
knowledge of crucial matiers particularly in criminal cases of biood, booze,

bongs, banks, bruises and bullets.

Evervone, repeat everyone can read up on expert evidence — once you are

prepared you can reduce much so calied expert language to plain speech.

2

“...the Lawyer wrofe the dstails down in ink of legal biu

&

But what about the other son — the one who is away?

You'lt have fo firnish his consent to sefl the bit of land

3

huffled in her seat "Oh, don't vou undsrstand

{ 5’?;@555;;5?5 a Lawyer @;gi‘?? o know — | don’t know what (o say —
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s away.”

But here the litlle boy spoke up — said he “We thought you knew, he'’s done
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in one comprehensive flash he made it clear as day the mystery of

Peater’s life — the man who was away.”

on

Excerpt from “The Man Who Was Away” A B Pater rson 189

I vividly recall 2 now refired Forensic Pathologist referring regularly in

smicide cases o the viclim's state being incompatible with life — Q Does that

ol
&

mean Doctor that he was dead? A If you wish 1o put it in that form then |

A further example of my point cccurred in a famous exchange between W D
Hosking, QC as he then was in a District Court trial where the following took

place:

Hosking, GC
Q.. Bouncers at this place are pretly keen on giving troublemakers a bit of

a hiding, aren’t they?

g
fon

Q.. Please Mr Hosking could vou use the Queen's English?
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A Alright. Why do vou go the knuckle when you do your nana?

Piainly the witness understood. So did the Jury and | have no doubt so do

There is no excuse for any cross-examiner to be reasonably able to cross-
examine a medical practitioner about most aspects of basic anatomy. R

b

applies equally to a working knowledge of firearms, DNA and related matters.

Having the expert merely repeat his report twice, once in chief and once in

ross-examination is not compstent cross-examination.

You should invest either in a short list of forensic i’}Cfmé?: or download material
from a computing machine and keep it for fulure reference and annotate and

Much benefit can be obtained when using documenis in cross-examination
and a complete understanding of the relevant provisions of the Evidence Act
conceming documenis eg S.43, 44 and 45 is absolutely necessary if such

cross-examingtion s {o be effective.

I endeavour to put your qusstions so plainly that even the most

sbscure technical material can be undersiood ~ always ask the expert o

pproach the withess unless it is absolutely necessary. Many withesses
and the resulls of numerous studies have found such approaches are
considered intimidatory particularly when Counsel or Solicifors are leaning
over the wilness pointing to varicus documents and come in close physical

oniact with the wilness,
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if vou must approach, seek permission and deal with the relevant guestioning

as guickly as possible and resume your position behind your lectern and

remain there urdess it is absolutely necessary {0 approach again.

the witness is trying to fudge and give answers that could be deemed to be
unclear then ask him or her ic agree or disagree with your repeating of what
they have said — Mim's, Uh's and answers like maybe don't help & lot. Make

sure you get clear and concise answers if at all possible.

Listen very carefully to the answers given and even where it is recorded make
sure that i it is important you make a note of what has been said or have

someone else make one for YOLUL

Do not cross-examine for lengthy periods unless there is some material gain

mdoino s

pd

Irving Younger's Ten Commandmenis

You should apply Irving Younger's Ten Commandments of cross-examination

if at all possible. They are as follows:
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e Listen carefully;

g Avoid repetition
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ain point for your closing address.
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All these points have validity and can be adapied to an Australian setting.

One addition that is crucial to good fair and appropriate cross-examination is



Cross-examination in many cases will bring you into disfavour with some
parties o litigation simply because vou act for someone who has been
charged with a criminal offence or is the so-called “enemy” in a civil or Tamily
law dispute. To perform vour task sometimes reguires both courage and
commitment. However, thal does not encompass you being merely a cipher
or conduit for anvthing and everything the client wishes o be said in cross-

examingtion.

Scerupulous atiention to the Bar Rules will guide vou. Should you feel that you

2

may be entering uncharterad waters ask for guidance from senior members of

“...there was things that he strefched but mainly he fold the fruth. That is

nothing. | never seen anybody but lied one time or another without it was
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A more sensible approach if you want g;@ clear and unambiguous answers
s to ask such wilnesses the following questions

B

) His Honour or Her Honour, as the case may be, does not allow unfaimess

O Did vou hear my guestion?
3 Did vou understand 117

QO Then will you please answer it so that we can understand your position

This will result almost inevitably in the Judge rendering what assistance they
can if the witness does not co-operate and you will generally receive a fairly

plain answer to your question.

Dangerous walsrs

A thorough understanding of the ruling Browne v Dunn (1883) 6 R. 67.

Considerable benefit can be gained by referring fo the speech in Browns v

Dun of Lord Halsbury:

‘My Lords | have always understood that if yvou infend to impeach a wilness

any explanation which s open to him; and, as it seems o me, that is nof only

[P o o £ s oS 2% & o s
a rule of professional practice in the conduct of g case, but is essential to fair
pilay and fair dealing with the witness
L5 3 SRSV N oy = Y ¢ s P
Sometimes refleclions have been made upon excessive cross-examination of

v

witnesses and it has been complained of as undue: but it seems fo me that a
cross-examination of & witness which errs in the direction of excess may be
far more faiv o him than fo leave him without cross-examination, and

afterwards fo suggest that he is not a witness of fruth. ... Of course | do not
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and Is fo be impeached is so manifest that it is not necessary fo waste fime in

putting questions to him upon iL.”

You should be aware of other following cases in respect of the
abovementioned rule, namely Ellis v Wallsend Disfrict Hospital (1989) 17
NSWLR page 583; Precision Plastics Pty Lid v Demir (1875) 132 CLR 362

12 MVR 455 where Kirby was then the President of

“Where the party has made plain in ifs case the confention which it raises

E B

against the other party. | do not consider that the rule in Browns v Dunn
requires & ledious recapitulation of the case and a presentation of thaf version
in terms during cross-examination so fong as the version of the party being

contended for is sufficiently plain”

This is important to bear in mind and it is inappropriate cross-examination o
pedantically put to withesses matters that are either nol of any importance or

in significant dispuie.

Finally, one ofher cautionary rule is never ask a guestion o which you do not
know the answer uniess the answer will not hurl you or hurt your ¢ase or you
are indifferent to it. However, the sirict application of such a rule should not

be blindly followed for in commiltal proceedings it is sometimes of

considerable advantage 1o ask questions of witnesses even i you do not
know the answer o them so that a more complele picture of the case is

¥

available o you. Indeed, even in the trial situation many imporiant points

i

by o g g0 - [S———— T o o 3 gy e E . -
have been made where oross-examiners do not know the answer o a8

Experience will dictate when and if such a course should be taken and it is not
something o be done if vou are faint-hearted.



[,
N

Never try to improve on a favourable answer — put simply if you succeed in
getting favourable answers do notl keep on going blithely in the hope the
situation will get even betler — either move on to another topic or conclude
your cross-examination on the basis that further questioning will only result in

making the matter worse.

[ hope this has been of assistance o you and that you continue o enjoy the

art of cross-examination.

Winston Terracini SG
March 2017
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